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Amautiit Nunavut Inuit Women’s Association (Amautiit) is a not-for-profit organization dedicated to
advancing self-determination for Nunavut Arnait (Inuit women) in all areas of life. The report on the
Nunavut Human Rights Act and Nunavut Human Rights Tribunal was prepared as part of the Missing
and Murdered Indigenous Women, Girls, and 2SLGBTQQIA+ People National Action Plan:
https://mmiwg2splus-nationalactionplan.ca/

The complete report is available from Amautiit on request (info@amuatiit.ca)

EXECUTIVE SUMMARY

The Nunavut Human Rights Act was passed in 2003. The Act sets out what kinds of discrimination
are unlawful, imposes the obligation to accommodate in order to avoid discrimination, and
establishes the Nunavut Human Rights Tribunal.

Nunavut is the only jurisdiction in Canada with a stand-alone human rights tribunal. All other
jurisdictions have either solely a human rights commission or both a tribunal and commission/
commissioner. The functions of human rights commissions include promotion and advocacy for
human rights.

In 2004, the Government of Nunavut established a Regulation and Procedural Rules for the
Tribunal, appointed Tribunal members, and set up and staffed an office in Coral Harbour.

A close read of the annual reports and Tribunal website show that the process that the Tribunal
uses is completely different than the process set out in the Human Rights Act and the Rules.

Timing is a major focus of the Rules, which set out several deadlines to ensure timely access to
justice. “The purpose of the Rules is to help Applicants and Respondents obtain just, fair, and
timely decisions and orders from the Tribunal.” (Rule 1)

However, since its beginning in 2004 the Tribunal has published only two decisions, although
there have been dozens of formal human rights complaints. In both cases the time taken to get
to hearing was far in excess of the time set out in the Rules.

As of the last reporting, to 31 March 2021, the reported status of the 153 formal complaints is:
26 matters in progress,
58 dismissed on preliminary screening,
10 withdrawn,
21 settled by the Nunavut Human Rights Tribunal,
18 settled by an external process,
18 disposed of in ways not authorized by the Human Rights Act or the Rules, and
2 hearings and decisions.
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18 Disposed of not 127 Outcomes 2005-2021

according to HRA or (26 matters still in progress)
Rules, 14%

58 Dismissed,
46%

10 Withdrawn, 8%

18 Settled
externally, 14%

2 Hearing and decision,
<2%

21 Settled by NHRT,
16%

The Government of Nunavut set the Tribunal up with a structure and Rules of Procedure but did
not provide the appropriate level of staffing, training, technical support or monitoring for full
implementation and accountability. It was obvious after a few years that the Tribunal was not
making decisions or issuing orders, but little to no action appears to have been taken towards
getting complaints resolved in a timely manner.

On our analysis, complaints are not resolved in a timely manner because the Tribunal process is
completely different than the process set out in the Rules and in the Act itself.

The Process Used by the Tribunal Does Not Comply with the Human Rights Act or Rules

The form that starts a formal complaint, the notification, is missing basic and necessary
information about the process that an applicant requires. That information is also missing from
the Tribunal’s website. The notification form demands that the applicant provide unnecessary
personal information and backs up those demands with a misstatement of the Act that gives the
impression of a threat.

The Human Rights Act expressly states that the Tribunal shall not deal with complaints that are
outside its jurisdiction, out of time, and so on. Instead of screening the complaint for such issues
before proceeding, and then proceeding in a timely way, the Tribunal conducts a wholly different
process. Despite the prohibition on dealing with a complaint that is not within the Tribunal’s
jurisdiction, the Tribunal process deals with it in a number of ways that do not comply with the
law.

First the Tribunal process discloses the complaint and all the personal information in it to the
respondent (contrary to privacy law).
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Then the Tribunal office waits for the respondent’s reply no matter how long it takes, and never
proceeds in default as provided for in the Rules.

If and when the Respondent files a reply, the Tribunal weighs the assertions and documentation
in both forms as though they were evidence.

If the complaint is not accepted the Tribunal publishes an order to all parties dismissing the claim.
In other words, despite the prohibition on dealing with such a complaint, the Tribunal deals with
it in several ways, some of them contrary to law.

If the complaint is accepted, the Tribunal office does not generally set the matter for a pre-hearing
conference and hearing, as required by the Human Rights Act and the Rules, but schedules
mediation.

The Tribunal process appears to be designed and directed by staff and contractors, not by the
Tribunal members appointed for their interest in and sensitivity to human rights and to Inuit
culture and values.

No Human Rights Champion or Educator in Nunavut

Another problem is the lack of a human rights champion in Nunavut. The legislature intentionally
did not establish a Commission in the Human Rights Act; the statute did not create an office to
promote awareness of human rights or to provide public information about duties and remedies
under the law. The result is that there is no real public information about human rights and
remedies in Nunavut.

The Tribunal is the sole publisher of all information about human rights. Almost all of its
publications are narrowly concerned with the Tribunal process, not human rights, and even that
information is incomplete. For example, the Tribunal publications

e do not discuss or describe discrimination and harassment, or explain why those are
wrong, and offer only a few trite examples of human rights violations.

e do not mention the duty to accommodate. Accommodation is the mechanics of how not
to discriminate, and required by law (for example, to supply access for disabled people or
to allow religious headgear as part of a uniform). Understanding the duty to accommodate
is an essential part of complying with the Act; there should be a great many examples of
how accommodation can be worked out, to enable people and businesses to craft their
own.

e do not mention deadlines or the Rules about timing; and
e notinclude a complete list of the remedies which the Tribunal can order.

Good information about human rights prevents and reduces the harm of human rights violations.
Ordinary people and businesses — governments and residents, landlord and tenants, employers
and employees, businesses and customers — need to know what the law expects and what it
entitles them to.

The law is of no use if nobody knows about it. A law that is not properly published cannot be
enforced, and that undermines the purpose of the law even more.
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There should be a human rights champion in Nunavut, separate from the Nunavut Human Rights
Tribunal. In other jurisdictions that function is performed by a commission, which also screens
complaints. In our opinion, screening complaints is not necessary given the relatively small
number of complaints in Nunavut, but promotion of and advocacy for human rights is necessary.

Incomplete and Inconsistent Reporting

The data presented in the Tribunal’s annual reports are incomplete and confusing. The annual
reports use different categories than those set out in the Act and Rules, and change those
categories from time to time.

The Nunavut Human Rights Tribunal has disposed of 60% of the formal complaints made between
2005 and 2021 without reporting the reasons. The available data suggest that 46% of complaints
made were dismissed at a preliminary stage but with no detail as to why. Another 14% of formal
complaints were reported as being closed with no detail as to the process by which they were
closed.

HIGH-LEVEL SUMMARY OF RECOMMENDATIONS

Our recommendations are set out in more detail in the complete report.

1. The Human Rights Tribunal should comply with the law in its all its practices including
compliance with the Nunavut Human Rights Act, with the Regulations and Rules made
under that Act, and with the Access to Information and Protection of Privacy Act.

The Human Rights Tribunal, led by its appointed Chair, and with the support of the
Government of Nunavut should amend its current process to comply with the Act and Rules.

e The notification form should be amended to correctly state the relevant Human Rights Act
provisions, refrain from demanding unnecessary information, and avoid all language that
may be threatening or intimidating to a person attempting to file a notification.

e To comply with the Human Rights Act and the Access to Information and Protection of
Privacy Act, the initial screening should take place before the formal complaint is sent to
the respondent, and procedures should be established to protect the privacy of personal
information disclosed during the process.

e The Rules of Procedure should be implemented. Standard procedures to ensure
compliance are provided in the report.

e The Tribunal’s reporting should be complete and use the definitions and categories set out
in the Act. All numbers reported should be accurate and verifiable.
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2. The Government of Nunavut Should Support the Tribunal in Reforming its Process

The Government of Nunavut, and in particular the Minister Responsible for Human Rights, should
support the Tribunal — as led by its Chair, not its Executive Director or GN Justice staff —in making
the changes recommended above.

The Government of Nunavut should provide funding and sourcing for the professional and
technical expertise the Human Rights Tribunal will need for this reform, particularly lawyers
experienced in administrative, governance and privacy law, and also someone skilled in the
collection and reporting of data.

3. The Government of Nunavut Should Appoint a Commissioner of Human Rights

We recommend the creation of a Commissioner of Human Rights, reporting directly to the
Minister Responsible for Human Rights, a lawyer practicing in the area of human rights, mandated
to:

e promote public awareness and ensure that there is adequate public information about
human rights law and the Human Rights Tribunal, including the accommodations that can
and should be made for those protected by human rights law, and the remedies available
under the Nunavut Human Rights Act;

e monitor legislation and programs for compliance with the Nunavut Human Rights Act and
report to the Legislature; and

e work with the Nunavut Human Rights Tribunal to ensure that its processes comply with
and fulfill the purposes of the Nunavut Human Rights Act.

4. The Government of Nunavut Should Clarify Roles and Reporting Relationships

Finally, the Government of Nunavut should clarify roles and reporting relationships among
e the Chair, the Tribunal Members, the Executive Director and other staff of the Tribunal,
e the Commissioner of Human Rights if that role is created,
e the Government of Nunavut with respect to the reporting and budgeting process, and
e ultimately to the Nunavut Legislative Assembly and to Nunavummiut.

CONCLUSION

The Nunavut Human Rights Act is an important law whose purpose is to protect Nunavummiut
from discrimination. It seeks to guarantee equal and fair treatment to all people regardless of
traits that attract historical and current stereotyping or bias. It is important that all Nunavummiut
know what types of discrimination are not permitted, why not, and what should happen instead.
This is why a Human Rights Commissioner is needed: to be a provider of human rights information
and an advocate for human rights.

It is also important that when discrimination occurs, individuals have timely access to the Human
Rights Tribunal to adjudicate such claims. Justice delayed is justice denied. The goals should be to
improve efficiency and effectiveness, to remedy harms at the individual level and reduce future
harms, to comply with the Nunavut Human Rights Act and to fulfil its stated purpose: that every
individual in Nunavut is afforded an equal opportunity to enjoy a full and productive life.
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